


Determining the Infringing Subject and Allocating Liability in Copyright Infringement of AI-Generated Content

[bookmark: _GoBack]Abstract:
With the rapid advancement of artificial intelligence (AI) technology, incidents of copyright infringement involving AI-generated content have become increasingly prevalent. Against this backdrop, identifying the infringing subject in generative AI-related copyright cases and establishing rules for liability allocation have become urgent legal issues. This paper first analyzes the copyright attributes of AI-generated content, pointing out the difficulties in applying traditional criteria for determining infringing subjects and the controversies surrounding the application of the safe harbor rule and red flag standard. It then explores four potential infringing subjects—AI itself, AI developers, AI service providers, and AI users—by examining their roles and responsibilities in infringement scenarios. Through this analysis, the paper confirms the primary liability of AI service providers as infringing subjects.
Regarding the attribution principle applicable to AI service providers in copyright infringement cases, the paper argues that the fault-based liability principle faces significant challenges, and the presumed-fault principle contains many flaws. It concludes that adopting a strict liability (no-fault) principle for AI service providers is a more appropriate approach. However, practical measures must be taken to reasonably limit and improve this liability, including limitation rules, liability insurance mechanisms, and compensation funds. Using a benefit-balancing method, this paper seeks to harmonize the protection of creators' rights with technological innovation, aiming to unify legal practice in AI-related copyright infringement cases.
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1. Introduction
In today’s digital age, artificial intelligence (AI) technology is thriving, and various intelligent products are constantly emerging. However, the rapid technological advancement inevitably brings a series of legal challenges, among which the issue of copyright infringement involving generative AI content has become increasingly prominent. Generative AI operates on massive data inputs, and during the generation process, it often creates content that is substantially similar to pre-existing works, thereby infringing upon the copyright holders' rights such as the right of adaptation and reproduction.
This paper aims to analyze the identification of infringing subjects in copyright infringement cases involving generative AI-generated content and to provide theoretical support for constructing a reasonable liability allocation system. The ultimate goal is to protect the legitimate rights and interests of copyright holders while encouraging innovation, thereby promoting the healthy and sustainable development of generative AI technology.

2. Overview of AI-Generated Content
2.1 Definition and Technology of AI-Generated Content
AI-generated content (AIGC) refers to outcomes in various forms—text, images, audio, video, etc.—that are automatically generated through AI technologies and algorithms. Generative AI is a vital subfield of artificial intelligence that relies on deep learning models to analyze massive datasets and produce new content. Generative AI typically operates in two stages: learning and generation. For example, ChatGPT uses neural network algorithms to first learn from a vast amount of textual data available on the internet and then generate coherent and logically structured textual responses based on user prompts.
Different stages of generative AI entail different types of potential infringement and liable parties. In the learning stage, developers may commit infringement by digitizing and replicating existing works without authorization. In the generation stage, service providers and users face risks of infringing upon rights such as reproduction, adaptation, and communication through information networks—especially when generated content is substantially similar to training data, constitutes derivative works without permission, or disseminates original expressions from prior works. [1]（Dou，2024）While generative AI may also infringe upon other civil rights such as privacy, portrait rights, reputation, and personal information protection, this paper focuses specifically on copyright infringement by AIGC as a response to real-world legal concerns.
2.2 The Copyrightability of AI-Generated Content
The classification of AIGC as “works” remains a contentious issue. The core criterion for copyrightability is originality. [2]（Jiang，2024） Unlike traditional works, which have clearly identifiable human creators and human involvement in the creative process, AIGC is produced through algorithms, large datasets, and software operations—often with no human involvement at all in the final output stage.Due to this distinct generative process, the originality of AIGC is subjectively interpreted by different parties. For instance, in the case of Feilin Law Firm v. Baidu, the Beijing Internet Court held that AI-generated content lacked originality. Conversely, in Tencent v. Wangdai Zhijia, the Shenzhen Nanshan District Court held that the AIGC involved did possess originality. Some scholars argue that, based on the legislative intent of copyright law, AI should not be granted authorship, and human participation must be an essential element for the content to qualify as a work. [3]（Wang，2024） This paper agrees with that view: the law must maintain human subjectivity, and for AIGC to qualify as a copyrightable work, humans must make original contributions to its creation.
2.3 Independence of Liability for AI-Generated Content
It is important to note that although the copyrightability of AIGC remains debatable, this does not hinder the legal analysis of infringement. The classification of a work and the determination of infringement are two separate legal dimensions. [4]（Liu，2024）Whether or not AIGC is considered a copyrightable work or possesses originality, it can still constitute infringement if it substantially uses the original expression of an existing work without authorization.
As seen in the previously mentioned cases, the courts reached different conclusions regarding AIGC’s copyrightability, but this did not affect the infringement determination.
3. Dilemmas in Identifying the Subject of Copyright Infringement
3.1 Incompatibility of Traditional Standards for Identifying Infringing Subjects
Traditional online copyright infringement cases typically involve determining the relationship among internet service providers, rights holders, and actual infringers. The Civil Code of the People’s Republic of China clearly regulates the identification and allocation of liability in such scenarios: network users are deemed direct infringers, and network service providers are held secondarily liable under specific conditions.
However, AI differs fundamentally from traditional network software. Rather than merely presenting existing materials mechanically, it involves autonomous content generation, with outputs influenced by its training datasets. [5]（Zhang，2024） For example, using different training datasets may result in distinct outputs even under identical user instructions, making it difficult to attribute liability clearly in the event of infringement. This adds significant complexity to liability allocation.
Moreover, in AIGC-related copyright infringement, it is challenging to identify a direct infringer based on a straightforward causal link between conduct and damage. Developers train and build the AI model, service providers offer technical platforms and tools, and users input prompts to initiate content generation. The actions of all three parties are intertwined, jointly contributing to the infringement. This blurring of causality makes it difficult to apply traditional standards to determine direct liability.
3.2 Controversies Surrounding the Safe Harbor Rule and Red Flag Standard
The safe harbor rule and red flag standard are pivotal principles in online copyright infringement cases. The safe harbor rule, based on the “technology neutrality” theory, primarily operates on a “notice-and-takedown” mechanism. If network service providers promptly remove infringing content upon receiving notice, they are shielded from liability.
However, for generative AI service providers, this ex-post mechanism is ill-suited to the real-time nature of AIGC infringement. Once infringement occurs, the damage may already be widespread, and post-event takedown cannot effectively mitigate the harm. Moreover, due to technological advancement, service providers now possess greater capabilities in content recognition and management. Since they are also the creators of the content, the “neutrality” rationale no longer holds. [6]（Li，2021）The red flag standard requires service providers to act when they are clearly aware—or should be aware—of infringement. Yet, in the context of generative AI, where content is produced automatically and unpredictably, it is difficult for providers to monitor or foresee whether any specific output constitutes infringement. This makes it extremely difficult to apply the red flag standard to assess whether service providers “knew or should have known” about the infringement.
3.3 The Copyright Ownership of AI-Generated Content
Chinese law does not currently provide clear rules for the ownership of copyrights in AIGC, and both academic and judicial interpretations differ significantly. It is crucial to distinguish between copyright and ownership of a work’s physical form. Some scholars erroneously conflate the two, assuming that owning the physical output implies owning the copyright.However, Article 20 of the Copyright Law of the People’s Republic of China makes clear that copyright and ownership of the physical object are independent of each other. Thus, even if a user owns the physical output of an AIGC, it does not mean they own the copyright.To explore the issue of copyright attribution, this paper introduces the model of a “commissioned creation contract,” in which the AI user acts as the client, the AI service provider as the contractor, and AI itself as a tool for completing the commissioned task. The AIGC is the result of this commission.
According to copyright law, in works created under commission, copyright ownership is determined by contract. If the contract does not specify copyright ownership or if no contract exists, copyright belongs to the contractor. Therefore, if the AI user commissions the AI service provider to generate content and there is no clear agreement on copyright ownership, the copyright belongs to the service provider.However, if the AI service provider creates a work by plagiarizing existing copyrighted material, it cannot obtain copyright through infringement because copyright law protects only original intellectual creations. Thus, infringing service providers cannot gain copyright ownership of infringing AIGC outputs.
This model also resolves the issue of ownership of the physical output. At the conclusion of the AI generation process, the user, having possession and control of the content, is generally considered the owner of the tangible product under standard rules of movable property transfer.
4. Analysis of Possible Infringing Subjects in Copyright Infringement
This section examines four potential subjects that may bear responsibility for copyright infringement involving AI-generated content: AI itself, AI developers, AI service providers, and AI users.
4.1 Artificial Intelligence Itself
Although AI can generate content, it lacks subjective intent and autonomous decision-making capacity; it is merely a tool used for content creation. Under current legal frameworks, AI cannot be considered a legal subject capable of bearing liability. Some scholars have argued that generative AI resembles a “non-typical employee,” and its outputs may be considered “work-for-hire” based on a fictional employment relationship. [7]（Zhang，2024）However, this paper disagrees with that view. Granting AI the legal status of an employee would create problems—for instance, how could an employer recover damages from an AI that has no legal identity?
Since AI-generated infringing content constitutes a tortious act, the subject of liability must be a human or legal person. AI products are not recognized as legal subjects and cannot bear liability. Therefore, AI itself cannot be considered a subject of copyright infringement.
4.2 AI Developers
As previously mentioned, generative AI involves two major stages: learning and content generation. Developers are primarily active in the learning stage, where they input vast amounts of data to train AI systems. Developers are responsible for ensuring that the data used is lawfully sourced. If unauthorized materials are copied and stored during training, this may constitute copyright infringement.Some scholars argue for a “data mining exception” to justify the fair use of copyrighted materials for AI training. [8]（Wan，2021） However, under current Chinese copyright law, fair use must be explicitly provided by statute. Since most AI training and generation is done for profit, it is difficult to classify such use as fair and reasonable. Recognizing such uses as fair would undermine copyright holders’ rights and encourage legal evasion by commercial entities.
Generally, developers have a limited role in the generation stage. If a developer has taken reasonable measures to prevent infringement—such as incorporating anti-infringement protocols during design and only performing routine maintenance afterward—they should not be held liable. Assigning full responsibility to developers in such cases would be unjust.
4.3 AI Service Providers
As discussed earlier, if AIGC is recognized as an original work, then its copyright may belong to the AI service provider. Given the unique nature of AIGC, the damage caused by copyright infringement is most prominent at the generation stage, with many instances involving “infringement upon creation.”
This paper attempts to analyze such situations under the theory of “triangular infringement.” First, AI service providers are the potential copyright owners and are also originators of risk. Their systems and data underpin the infringement, placing them at the source of the infringing behavior. [9]（Yao，2024）When users input prompts, the AI system generates content based on its training data, which may include unauthorized excerpts from copyrighted works. The users form a general group, while service providers are specific actors whose involvement may justify treating them as de facto direct infringers. [10]（Zhang，2016）
Second, users typically act without knowledge of infringement. They provide prompts in good faith and unintentionally trigger infringing outputs. As such, they become part of the infringement chain without subjective fault.
Third, from the copyright holders’ perspective, it is practically impossible to pursue every user who triggers infringement via AI. Thus, they often direct claims against service providers, placing providers in a central position in this triangular relationship.
In addition to this framework, several arguments support identifying service providers as infringing subjects:
· Causal Link: Service providers are more directly linked to the infringement. They control market promotion, product operation, investment, and strategic direction—all of which influence infringement risks.
· Reward Theory: Service providers profit from offering AI-generated services to users and thus should bear responsibility for infringement.
· Duty of Care: As contractual parties with users, providers possess more information about generated content and should bear a higher duty of care, ensuring that the services are free of legal defects.
4.4 AI Users
On the surface, users who input prompts that lead to infringing outputs might appear to be infringing parties. However, users usually cannot foresee whether the generated content will infringe upon copyright, and they generally lack fault. Furthermore, when entering into a contract with the AI service provider, users reasonably assume that the services they receive are lawful.
From a civil law perspective, users are often “unaware” of potential infringement, and such good faith is protected under the law. Unless users intentionally induce the AI to generate infringing content, they should not be deemed direct infringers.
Some scholars argue that service providers should bear initial liability for AIGC-related infringement, and users should only be responsible if they knew or should have known about the infringement. [4]（Liu，2024） This mirrors the safe harbor principle applied to AI users. Similarly, the red flag rule may apply when users deliberately induce AI to generate infringing content—for instance, by inputting repeated, suggestive prompts that result in content highly similar to copyrighted works. In such cases, the user should bear primary liability from the outset.
There is also debate over whether a user who utilizes infringing AIGC for personal learning, research, or appreciation qualifies for fair use. However:
· Given the need to protect core rights of copyright holders, such use should not lightly be deemed fair.
· Users typically access AIGC services through commercial platforms, indicating the activity is embedded in a commercial context and not purely personal. As such, the fair use defense may not apply.
5. Attribution Principles for Copyright Infringement by AI Service Providers
As established in the previous section, AI service providers should be regarded as the primary infringing subjects in cases involving AI-generated content (AIGC). This chapter explores the application of different attribution principles to their liability, specifically: the fault-based liability principle, the presumed-fault liability principle, and the strict liability (no-fault) principle.
5.1 The Dilemma of the Fault-Based Liability Principle
Applying the fault-based liability principle to AIGC copyright infringement presents significant difficulties. From a technological perspective, it is nearly impossible for service providers to guarantee, prior to content generation, that the output will not infringe others’ copyrights. Moreover, assessing whether two works are “substantially similar” involves a degree of subjectivity and lacks a uniform, objective standard that could be implemented technologically. As a result, proving that the service provider acted negligently becomes extremely challenging. Under the fault-based principle, the burden of proof falls on the plaintiff to demonstrate the defendant’s fault—this contradicts the principle of procedural equality in litigation. In addition, rights holders may struggle to identify and demonstrate the exact duties the service provider failed to fulfill, making it difficult to establish fault. Given these challenges, reliance on the fault-based principle is problematic, and it becomes necessary to examine alternative attribution models—namely, the presumed-fault and strict liability principles.
5.2 The Unreasonableness of the Presumed-Fault Liability Principle
Proponents of the presumed-fault principle often draw parallels between AIGC infringement and personal data protection. They argue that because AIGC technology is complex and its generation processes are opaque, victims face even greater challenges in proving the service provider’s fault than they do in personal data infringement cases. Therefore, to ease the burden of proof and prioritize rights-holder protection, they suggest presuming the provider’s fault unless proven otherwise. However, this argument has fundamental flaws. The core issue in AIGC cases is not merely evidentiary difficulty but the intrinsic uncertainty of whether the service provider committed any fault at all. Since AI service providers have limited control over content generation and cannot accurately predict output, attributing fault may not align with actual facts. Furthermore, unlike personal data handlers who have active control over data processing, AI providers cannot effectively oversee the outcomes of generative algorithms. Even with a reversed burden of proof, plaintiffs must still demonstrate that the provider violated specific legal duties—something inherently difficult in the context of AIGC. [11]（Xu，2024）Thus, AIGC and personal data infringement differ in terms of the source of evidentiary difficulties. Applying the same attribution principle risks undermining the very purpose of copyright protection. While presumed fault may lower the plaintiff’s burden in some respects, the theoretical inconsistencies and practical limitations make it unsuitable for AIGC scenarios. Therefore, this paper rejects the presumed-fault model and recommends further exploring strict liability.
5.3 The Reasonableness of the Strict Liability Principle
The strict liability principle—holding a party liable regardless of fault—is particularly appropriate in the context of AIGC copyright infringement. Several reasons support this conclusion:
· Fairness: Copyright holders are typically innocent in infringement cases, while AI service providers—though not at fault—are deeply involved in the generation process and benefit commercially from it. Holding them liable is fairer from a risk distribution standpoint.
· Promoting Technological Progress: Some argue that strict liability may discourage providers from launching products due to fear of legal risks. In practice, however, it motivates providers to raise quality standards, strengthen safeguards, and adopt more reliable technologies—ultimately benefiting the industry. [1]（Dou，2024）
· Risk Allocation: As beneficiaries and risk creators in the AI ecosystem, service providers are in the best position to bear liability. The logic is similar to that in product liability and autonomous vehicle tort cases. Strict liability promotes preventive measures and aligns risk with control. [12]（Yin，2018）
· Efficient Resource Allocation: Strict liability reduces the legal and evidentiary burden for both parties, enabling society to direct resources toward compensating victims and improving technologies rather than disputing fault.
· Corporate Responsibility: Imposing strict liability also encourages service providers to strengthen internal compliance and quality controls, reducing reliance on government enforcement and regulatory resources.
Some worry that strict liability could stifle the AI industry by increasing legal exposure and dampening innovation. However, the real costs of AIGC services primarily lie in algorithm development and computing resources. Legal compensation typically comprises a small portion of total costs, so its impact on innovation is limited. Moreover, strict liability offers a predictable legal environment and prevents “bad actors” from undercutting responsible providers, ultimately fostering healthier market competition.
In sum, applying the strict liability principle to AI service providers is both reasonable and desirable. It provides legal certainty, promotes responsible innovation, and ensures the sustainable development of the AI industry under fair and transparent legal norms.
6. Constraints on the Application of Strict Liability
Given that AI service providers may be subject to strict liability in cases involving copyright infringement by AI-generated content (AIGC), it is essential to adopt practical measures to appropriately limit and refine this form of liability. These measures aim to balance technological innovation with the protection of legal rights.
6.1 Establishing Liability Limitation Rules
First, within the framework of the infringement liability system, explicit provisions should be made for exemptions and mitigations of service provider liability. Force majeure and intentional misconduct by the victim should be valid grounds for exemption. However, in the context of AIGC-related copyright infringement, force majeure is relatively unlikely to occur. In contrast, the significant negligence of the rights holder may be a legitimate factor in mitigating the provider’s liability.
Second, in determining damages, hard limits through legislation are not recommended. Instead, courts should assess compensation based on the specific circumstances of each case, ensuring a fair and reasonable apportionment of losses between the infringer and the victim.
Third, it is worth exploring mechanisms that restrict injunction rights in AIGC copyright cases. This represents a practical application of “liability rules” in the copyright domain. [13]（Yang，2018） Such a system would allow users to use copyrighted works without prior authorization, provided they compensate the rights holder afterward. In practice, courts could adopt a judgment model such as: “declare infringement — allow continued use — require payment of a licensing fee.” [4]（Liu，2024）This mechanism could help reconcile conflicts among AI users, service providers, and rights holders, promoting harmony between copyright protection and industry development.
6.2 Technical and Industry Self-Regulatory Measures
On the technical front, various technologies can assist in identifying infringing parties and distributing liability:
· Blockchain Technology: Useful for tracing the origin and dissemination of works, thereby helping to determine authorship and potential infringement.
On the industry level, continuous development of AI regulatory technologies should be encouraged. Strengthening self-regulation within the industry reduces reliance on legal enforcement and lowers the overall risk of liability for service providers.
6.3 Establishing Insurance Mechanisms and Compensation Funds
Considering that AIGC infringement may result from the inherent limitations of current AI technology, establishing liability insurance systems and compensation funds would allow third parties to help shoulder the burden. This could reduce the financial and legal pressure on service providers and help balance the interests of all parties involved.
Copyright liability insurance and compensation funds would provide a financial safety net. If an AI developer or service provider inadvertently commits infringement due to technical limitations and is sued, the insurance would cover legal fees and potential compensation. This reduces operational risk and helps maintain industry stability.
6.4 Allocating Responsibility Through Contractual Agreements
One effective way to manage AIGC-related infringement risk is through well-negotiated contracts. Before entering into agreements, AI service providers and developers should conduct thorough due diligence on the specific AI system involved. This includes assessing the maturity of the technology, governance capabilities, and risk level to ensure that the product meets compliance standards. [14]（Sayre & Glover，2023）
Key contractual elements include transparency, interpretability, liability clauses, and disclaimers. For example, service providers should actively seek disclaimer clauses to reduce their exposure to potential risks.
Additionally, parties can agree to adopt a third-party infringement assessment mechanism. If a dispute arises, a neutral third party can objectively assess whether infringement has occurred, ensuring fair and efficient resolution.
6.5 Utilizing AI Attribution Systems
The Artificial Intelligence Attribution System (AIA system) is a technological tool designed to clarify the contributions, impacts, and responsibility allocations associated with AI-generated outcomes. By tagging the involvement of AI in content creation, AIA systems fill disclosure gaps regarding authorship, help reduce legal risk, guide public perception, and promote ethical behavior.
This system enhances the transparency, authenticity, and accountability of AIGC, helping to regulate the AI creative environment and prevent disputes over authorship or infringement. [15] （Avery, Abril & Riego，2024）
7. Conclusion
Benefit balancing is the most fundamental analytical method in the study of intellectual property. When addressing new legal issues brought about by artificial intelligence, this same principle must be upheld. As AI continues to evolve rapidly, it is imperative to strike a proper balance between technological progress and the protection of other societal values and interests.
Considering various factors, this paper concludes that AI service providers should be identified as the primary infringing subjects in copyright infringement cases involving AI-generated content (AIGC). The strict liability (no-fault) principle should be applied to them. At the same time, a range of legal, technical, and contractual measures should be adopted to appropriately limit and refine this liability. Such constraints ensure flexibility in the law and help balance innovation with protection.
By implementing this framework, the legitimate rights and interests of copyright holders can be safeguarded while also encouraging technological innovation. Ultimately, this approach supports the alignment and reconciliation of the interests and values of all parties involved, ensuring that the AI industry can continue to grow and thrive along a lawful and sustainable path.
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